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July 1T Deadline Approaching for
Machine-Readable Files

On October 29, 2020, the Departments of Labor, Health and Human Senices, and the Treasury
(collectively, “the Departments”) finalized proposed rules regarding transparency requirements for
non-grandfathered group health plans.* The Transparency in Coverage (“TiC”) rules initially
required disclosures of pricing and cost-sharing under plans to first take effect beginning January 1,
2022. On August 20, 2021, the Departments issued an FAQ that delayed the TiC requirement to
publish certain machine-readable files (“‘MRFs”) on a public website.?

Briefly, the TiC rules require public disclosure, via MRFs, of the following information:

1) In-network providerrates for covered items and services;and

2) Out-of-network allowed amounts and billed charges for covered items and services.3

Employers sponsoring non-grandfathered insured and self-funded plans should be prepared to
comply with the MRF disclosure requirements, as follows:

= For planyears that begin between January1, 2022,and July 1, 2022, the files mustbe posted
by July 1, 2022.

= For plan years that begin after July 1, 2022, the information mustbe posted in the month the
plan year begins.

= Goingforward, the information mustbe updated monthlyand clearlyindicate the date the files
were mostrecentlyupdated.

Additional details follow.

! See USI's National Compliance Update, Final Group Health Plan Transparency RulesIssued (Nov. 17, 2020). This
requirementdoesnot apply to grandfathered plans, excepted benefitsoraccount-based plans(e.g., HRAs, Health FSAs
or ICHRAS).

% See USI’s National Compliance Update, Some Transparency in Coverage and CAA DeadlinesDelayed (Aug. 31,2021).

% A third required MRF disclosing negotiated ratesand historical net pricesfor covered prescription drugsiscurrently
delayed pendingfuture guidance.

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance
dev elops. USIdoes notprovide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.



https://info.usi.com/rs/121-VCO-807/images/Final%20Group%20Health%20Plan%20Transparency%20Rules%20Issued%20-%20Nov%2017%202020.pdf
https://info.usi.com/rs/121-VCO-807/images/Some%20Transparency%20in%20Coverage%20and%20CAA%20Deadlines%20Delayed%20-%20Aug%2031%202021.pdf

WHO IS RESPONSIBLE FOR COMPLIANCE?

Employers sponsoring a fully insured arrangement can rely on the carrier to post this information
when there is an agreement between the plan and the carrier. If the carrier fails to provide full or
timely information, the carrier (not the plan/employer) is liable.

Similar reliefis not available to self-funded group health plans. While a self-funded health plan may
contract with a third party (like the third-party administrator or “TPA”) to provide the required
disclosure, the plan is ultimately responsible.

GOOD FAITH COMPLIANCE - SAFE HARBOR

A plan or carrier will not fail to comply with these requirements when, acting in good faith and with
reasonable diligence:

= an erroror omission inthe required disclosure is made, provided the information is corrected as
soon as practicable.

= the internetwebsite hosting the MRF files is temporarilyinaccessible, provided thatthe plan or
carriermakes the information available as soon as practicable.

Further, when information must be obtained from a third party, the plan or carrier will not fail to
comply with this requirement because it relied in good faith on the information provided by the third
party, unless it is known (or reasonably should have known) the information is incomplete or
inaccurate.

WHAT IS THE DISCLOSURE REQUIREMENT?

MRFs will typically contain vast amounts of data such that they will be quite large. They will be in a
machine-readable language such that the data will not be easy to interpret or search, and few, if
any, plan sponsors will be able to meet the disclosure requirements on their own. Thus, carriers
and TPAs are assisting plan sponsors in complying with these requirements by hosting the files and
posting them on public servers or websites they will maintain.

This disclosure requirement is unique in that it must be made to the public as opposed to most
disclosure requirements that are limited to plan participants. As such, posting the information or a
link to the information on a company'’s intranet or behind a password protected page will not be
sufficient disclosure.

A conservative reading of the requirements suggests a plan sponsor should post a link to the MRFs
on its public-facing website even if the carrier or TPA is doing the same on behalf of the plan.
Several carriers and TPAs are taking this position, though further guidance would be welcome.*

Example. ABC Companysponsors aself-funded medical plan. Green TPA provides ABC
Companywith a Uniform Resource Locator (“URL,” briefly, a website address) where MRFs for
the plan will be posted publiclyand updated. ABC Companyadds the URL link to their public-
facing companywebsite.

* For example, UnitedHealthcare takesthe following position: “The regulation requires self-funded customersaccessing the
UnitedHealthcare public MRF website to add the URL to theirown public website.” See Transparency in Coverage —
External Frequently Asked Questions (May 5, 2022), page 15.
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https://www.uhc.com/content/dam/uhcdotcom/en/HealthReform/PDF/Provisions/reform-external-transparancy-FAQs.pdf
https://www.uhc.com/content/dam/uhcdotcom/en/HealthReform/PDF/Provisions/reform-external-transparancy-FAQs.pdf

If a plan has multiple carriers or TPAs, multiple links may be necessary.

DIRECT PROVIDER CONTRACTING AND ALTERNATIVE PAYMENT MODELS

For certain self-funded plans, one approach to controlling the cost of care involves plan sponsors
directly contracting with providers or facilities to provide senices to plan participants for discounted
amounts. This is often in addition to the more prevalent commercial approach whereby a plan rents
an established network from an insurance carrier or TPA. If the plan’s TPA is not adjudicating
claims for these unique agreements, the TPA may not have access to the required information to
meet the TiC MRFs requirements. Plans should be proactive in coordinating with all applicable
vendors and senice providers to ensure accurate data is posted by the applicable deadline.

Further, the Departments recently issued FAQ 53 that addresses the compliance challenge for
plans that have an alternative payment model and may not always provide a certain dollar amount
for senices and items before they are provided.® Specifically, the plan may have negotiated rates
with providers based upon a “percentage of billed charges” which would only ensure an accurate
dollar amount after the senvices or item has been provided. As the rule’s purpose is to provide
transparency in advance of the cost of these senices, this alternative payment arrangement posed
compliance challenges.

In response, the Departments have provided a safe harbor for arrangements that do not permit
plans to accurately determine dollar amounts for contracted items and senvices in advance of their
provision. The safe harbor allows plans to:

= reporta percentage numberinstead of a dollaramountfor contractual arrangements where the
plan or carrier pay the in-network provider a percentage ofbilled charges;and

= disclose anopentextfield for outlining formulas, variable methods, or otherinformation
necessaryto understand the arrangementwhen a percentage or dollaramountis notpossible.

The Departments caveated that the safe harbor does not exist for arrangements where it still is
possible to sufficiently disclose a dollar amount.

EMPLOYER NEXT STEPS

= Employers sponsoring non-grandfathered fullyinsured group health plans should obtainwritten
assurances thatthe carrier will be responsible for posting the MRFs. Employers with fully
insured plans maypostalinkto the MRFs from the carrier on their public website. Coordinate
with IT resources to ensure thatalink to the MRFs is posted timely.

= Employers sponsoring self-funded non-grandfathered group health plans should:

— Reachoutto TPAs (or othervendors) to ensure thatthey will assistin creating and
posting the MRFs on behalfof the plan. Based on a USI survey, mostnational carriers
acting as TPAs on self-funded business have indicated theywill supportcreating and
posting this information.

— Add alinkto the MRF URL to the employer’s public-facing website. Coordinate with IT
resourcesto ensure thatalinkto the MRFs is posted timely.

Should you have any questions, please reach out to your USI senice team for further information.

® Linkto FAQ: https.//www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/fags/aca-part-53
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This summary is intended toconvey general information and is not an exhaustive analysis. This information is subject tochange as guidance
dev elops. USI does notprovide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.

These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to USI and/or their affiliates.

Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.

IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone
unaffiliated with USI of any of the matters addressed herein or for the purpose of awiding U.S. tax-related penalties.
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